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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

PENDLETON SCHOOL DISTRICT 16R,
etal.,
No. 0603-02980
Plaintiffs,
PLAINTIFFS ANSWERING
V. MEMORANDUM TO MOTION TO
DISMISSFILED BY SENATORS
STATE of OREGON, et d., COURTNEY AND BROWN
Defendants.

Introduction

Senators Peter Courtney and Kate Brown (“the Legislators’) have moved, separately
from the other legislator defendants, for dismissal of this action as to them. In support of
their motion, they argue (1) that Oregon Constitution Article IV section 9 cloaks them with
absolute immunity, and (2) that even if not immune, they are improper partiesto the action
because “they are personally powerlessto redress the alleged injuries’ (Motion to Dismiss,
page 5). Neither argument is well taken. The Motion to Dismiss should be denied.
Summary of Answering Argument

Legidlative immunity does not extend to these defendantsin this action, for the
reasons outlined in Plaintiffs’ Answering Memorandum to the dismissal motion of Senator
Fearrioli and Representatives Merkley, Minnis, and Scott (filed concurrently with this
Memorandum). Neither common law legislative immunity, nor its Oregon constitutional
codification in Article IV section 9, allows the Oregon Legidlature to disregard a
constitutional mandate without judicia scrutiny. For example, the people of Oregon have
told the legislature that it must meet biennially in open session (Article | sections 10 and 14),

and it does. Thelegisature' srefusal to do that would be a matter for the courts, and nothing
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in Article 1V section 9 would immunize the legislature from constitutional accountability.
Just as surely, the people have told the legislature it must appropriate in each biennium
enough money to ensure that specific quality goas are met (Article VII1 section 8). Nothing
in Article IV section 9 immunizes the legislature or its members from that responsibility
either.

With regard to the Legislators second argument, the personal ability of the
Legidatorsto deliver the relief sought isimmateria to this proceeding, where they are
impleaded as officers of the Oregon Legislature in arepresentative capacity. Other states
highest courts have accepted the propriety and effectiveness of judicial instruction to
legislatures through their representative officers. The Legislators' tacitly assumed alternative
—impleading and serving all 90 Oregon state |egislators — has been rejected as lacking in
common sense. The Legidators' list of allegedly necessary “other events,” over which they
claim to have no control (Motion to Dismiss, page 7), isastraw man. Thisdisputeisfully

justiciable, and the Legislators are proper parties to the action.

1 Article 1V Section 9 of the Oregon Constitution Does Not Provide the mmunity
That theL egislators Claim Here.

The Legislators seem to be relying entirely on the final clause of Oregon Constitution

ArticlelV section 9, which isshown in italics below:

“Senators and Representatives in al cases, except for treason, felonies, or
breaches of the peace, shall be privileged from arrest during the session of
the Legidative Assembly, and in going to and returning from the same; and
shall not be subject to any civil process during the session of the Legidative
Assembly, nor during the fifteen days before the commencement thereof:
Nor shall a member for words uttered in debate in either house, be
guestioned in any other place. -

They liken it to the “ Speech and Debate Clause” of the United States Constitution, in
Articlel section 6:
“[Senators and Representatives] shall in all Cases, except Treason, Felony,

or Breach of the Peace, be privileged from Arrest during Attendance at the
Session of their respective Houses, and in going to and returning from the
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same; and for any Speech or Debate in either House, they shall not be
questioned in any other Place.”

The similarity is close enough that the Legislators are not out of line to invite this Court’s
attention to federal case law. However, those cases provide no support for the Legislatorsin
this action. Moreover, given the populist lega history of the State of Oregon, it is unlikely
that the Oregon Constitution would be interpreted to afford Oregon legislators any liberally-
construed immunity from accountability for failure to observe a mandate placed in the
Oregon Constitution by the people through an initiative measure.’ The Legidators citations
to federal casesinterpreting Congressional immunities are neither on point nor otherwise
helpful here.

The Legislators' basic premise, on which they build their entire federal case argument
(Motion to Dismiss, pages 3-5), isthat “[a] bsolute |egislative immunity attaches to all actions
taken ‘in the sphere of |legitimate legidlative activity,” ” quoting from Tenney v. Brandhove,
341 US 367, 376, 71 S Ct 783, 95 L Ed 1019 (1951) (emphasis added). The protected
“legitimate activity” in Tenney was legislators questioning of awitnessin alegidlative
hearing, free from the threat of individual liability in acivil action —obviously within the
necessary ambit of legislative process. In contrast, this case charges the Oregon Legislature
(through the representative defendants, who run no individual liability risk) with failing to
follow explicit directions given to them in the Oregon Constitution. Houting of the
constitution, under which the people have created thelegislature and charged it with certain
specific responsibilities, is plainly not a*“legitimate legislative activity.”

In violating a constitutional mandate, alegidlative body cannot by definition be

performing a “legitimate legislative activity,” and no immunity can attach. That difference

! Article V111 section 8, which orders the Legidative Assembly to “appropriatein
each biennium a sum of money sufficient to ensure that the state' s system of public education
meets quality goals established by law,” was added to the constitution by initiative petition in
2000, when the voters adopted Ballot Measure 1 by amargin of 66 to 34 percent. The
measure won easily in every county of the state.
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from the Legislators federa case citations— here we have a constitutional direction to a
legislative body, disobeyed by that body — removes the relevance from every one those
federal cases. In each of the Legidlators’ cited cases of legislative immunity, the body was
involved in alegitimate legislative activity. See Bogan v. Scott-Harris, 523 US 44, 118 S Ct
966, 140 L Ed 2d 79 (1998) (civil rights action against city council for legidlative elimination
of city department); Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 US
391, 405,99 SCt 1171, 59 L Ed 2d 401 (1979) (damage claim against planning agency
members who adopted regional land use plan); Supreme Court of Virginia v. Consumers
Union of the United Sates, Inc., 446 US 719, 100 S Ct 1967, 64 L Ed 2d 641 (1980)
(adoption by state supreme court, in legislative capacity, of attorney code of ethics); Scott v.
Taylor, 405 F3d 1251 (11th Cir 2005) (civil rights action challenging legidlative revision of
county commission election zones); Larsen v. State of Pennsylvania, 152 F3d 240 (3d Cir
1998) (civil rights action challenging legislative impeachment proceedings).

The same s true of each of the Legidators citations to other states’ cases. See
Kniskern v. Amstutz, 760 NE2d 876 (Ohio App 2001) (challenge to legislature’ s enactment of
tort reform legislation); Stranierev. Slver, 218 AD2d 80 (NY App 1996) (chalenge to
legislators’ failure to report bill out of committee). The one Oregon case dealing with
legidlative immunity does not offer any helpful information for this case.”

Analyticaly, this case is more akin to United States v. Brewster, 408 US 501, 92 S Ct
2531, 33 L Ed 2d 507 (1972), where immunity was denied to alegislator charged with

? In Coalition for Equitable School Funding, Inc. v. Sate, 311 Or 300, 811 P2d 116
(1991), the supreme court briefs reveal that neither party mentioned Article IV section 9in
more than a passing context. The circuit court had dismissed individual legislators as parties,
but the Oregon Supreme Court expressly declined to reach the question. 311 Or at 305 fn 6.
In briefing, the plaintiffs had pointed to cases where suits against legisatorsin their
representative capacity had been upheld by two states' highest courts: Seattle School District
No. 1 v. Sate, 90 Wn 476, 585 P2d 71 (1978); and Rose v. Council for Better Education,

Inc., 790 SW2d 186 (Ky 1989). The State had not responded to those case citations. If the
Oregon Supreme Court had needed to reach the issue, it seems likely the court would have
kept the legislative officersin the case.
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accepting money unlawfully. The legislator claimed that because the aleged bribe was
received in connection with his legislative role, he enjoyed immunity from suit. The
Supreme Court ruled the legislator’ s unlawful act, if proven, would not be part of his
legitimate legislative duties and it denied immunity. 408 US at 526. The claim against the
Oregon Legidature in this case does not involve any such moral turpitude, but the principleis
the same. Violation of the law, whether constitutional or statutory, isno part of a

legislature' s duty, and legidlative immunity does not apply. For purposes of this Motion to
Dismiss, the allegations of the Amended Complaint have to be accepted as true —the
legislature has violated the Oregon Constitution. In that circumstance, legislative immunity
isnot available to the Legidators.

Plaintiffs can readily agree that legislative immunity will apply when the legislature
has been ordered by the Court to comply with Article V111 sections 8 and 3 of the
constitution. The means that the legislature chooses then to meet its funding obligation for
the state' s public schools, so long as it complies with the constitutional requirements, will be
immune from judicial interference. That is plainly not the present case, however. When the

legislatureviolates the constitution, it is not immune.

2. Justiciability of this Action, With The L egislator s as Representatives of the
Oregon Legidature, IsNot in Doubt.

A. As Responsible Representatives of the Oregon L egidlative Assembly,
Senators Courtney and Brown Are Proper Parties.

The Legislators' second argument is that as individuals they would be powerlessto
respond to a declaratory judgment. They argue that they themselves could not enact the
legislation called for by the Oregon Constitution, even if they wanted to. Their argument
boils down to a simple proposition — Plaintiffs will have to sue and serve all 90 members of
the legislature if they want relief. SeeMotion to Dismiss, page 7 fn 4: “Courtney and Brown
have no ability to control the votes of the other 88 el ected members of the Legislature

regardless of whether they are sued ‘on behalf of’ those members or not.”
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Plaintiffs have impleaded the principal officers of the Oregon Legislature, instead of
every member of the body, because thisis not acircus. Thisissuewasraised in Rosev.
Council for Better Education, Inc., 790 SW2d 186 (Ky 1989), where the central question was
similar to the question in this case: “[W]hether the Kentucky General Assembly has
complied with its constitutional mandate to ‘ provide an efficient system of common schools
throughout the state.” ” 790 SW2d at 189. The plaintiff sued individual legidlative leaders,
as representatives of theassembly. The named defendants claimed, as the Legidators do
here, that the complaint did not state a claim against them, because they could not themselves
enact any legidation. The Kentucky Supreme Court acknowledged that irrelevant fact but
stated that the legislators were well able to defend the constitutionality of legidative actions
[or in the present case inactions], and that it was “only common sense and practical” to hold
that service on responsible legidative officers, rather than on every member, was sufficient to
acquire jurisdiction over the legislative assembly. 790 SW2d at 205.

In reaching its conclusion, the Kentucky Supreme Court in Rose pointed to another
case closer to home for this action, Seattle School District No. 1 v. State, 90 Wn2d 476, 585
P2d 71 (1978), in which the house speaker and senate president were named as defendantsin
an action for declaratory judgment. As here, the claim there was that the Washington
Legislature had failed to obey aconstitutional mandate to make ample provision for
education of the state's children. The Washington Supreme Court modified but affirmed
judgment against the legidative officers, as representatives of the legislature. The question
of justiciability did not arise in the Seattle School District case, evidently because the
legislative officers recognized that they were the proper parties to defend the action on behal f
of the Washington Legislature. That closely similar case from our closest sister state should
provide guidance to this Court on the justiciability of the clamsagainst the Legislatorsin

this action.
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1 As aready noted, analogies to the United States Constitution’s Speech and Debate
2 Clause are probably not very helpful, but Plaintiffs will offer one here. In dictum, the United
3 States Supreme Court has suggested that the immunity of the Speech and Debate Clause may
4 not apply at all where the challenged action or inaction is solely that of members of Congress
5 (no congressional agents involved), and no other remedy is available. See Powell v.
6 McCormack, 395 US 486, 506 fn 26, 89 S Ct 1944, 23 L Ed 2d 491 (1969).
7 As part of their argument, the Legislators allude to a* series of other events,” which
8 they say they cannot compel, that would supposedly be required as part of the relief Plaintiffs
9 seek. Motion to Dismiss, page 7. Infact, thar list isaseries of straw men:

10 (1) Convening the Legislature in emergency session. Plaintiffs make no such

11 claim for relief. 1t may be that this Court would order that as part of itsfinal

12 judgment, but Plaintiffs have not called for it. With the Oregon Legislature

13 present in this action through its representative officers, the judgment will run

14 to the whole body, so the Court could properly order the legislature to call

15 itself into special session. See, e.g., Rose v. Council for Better Education, 790

16 SW2d at 205; Seattle School District v. State, 90 Wn2d at 486.

17 (2) Passing anew K-12 appropriation bill. The Legislators are making a

18 bootstrap argument. The Oregon Legisature is before the Court here, through

19 its representative officers. If their Motion to Dismissis denied, the way will

20 be clear for the Court to enter ajudgment calling upon the legislatureas a

21 body to appropriate funds in accordance with Article VII1 section 8 of the

22 Oregon Constitution.

23 (@ Obtaining the signature of the Governor. The Governor is not a party to

24 this action because Oregon Constitution Article V111 sections 8 and 3 do not

25 require the Governor to do anything. See section 8: “The Legidative

26 Assembly shall appropriate* * *;” and section 3: “The Legidative Assembly
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shall provide by law * * *.” The Governor would veto an appropriation under

those sections at his or her peril, but the constitutional provisions here at issue

do not mandate a gubernatorial signature, and Plaintiffs are not asking for one.

B. Public School Financeisa Justiciable L egal | ssue.

TheLegislators do not argue that the subject matter of this action is nonjusticiable,
only that Plaintiffs’ claims are nonjusticiable as to them individually. However, to the extent
that the Legislators might assert that Plaintiffs could not proceed even if all 90 members of
the legislature were served, the argument would go nowhere. Courtsin severa other states
have directly addressed the justiciability of constitutional school funding claims, and they
haveruled that the courts must hear them.

The Idaho Supreme Court, for example, has held that a constitutional claim based on
inadequacy of school funding presents ajusticiableissue. Idaho Schools For Equal
Educational Opportunity v. Evans 123 Idaho 573, 583, 850 P2d 724 (1975). The Montana
Supreme Court recognizes that thejudiciary is “the final guardian and protector of the
[constitutional] right to education.” Columbia Falls Elementary Sch. Dist. No. 6 v. Sate, 326
Mont 304, 310, 109 P3d 257, 260 (2005). The Texas Supreme Court has held that
“separation of powers does not preclude the judiciary from determining whether the
Legidlature has met its constitutional obligation to the people to provide for public
education.” Neely v. West Orange-Cove Consolidated Indep. Sch. Dist., 176 SW3d 746,
780-781 (Tex 2005). The Arkansas Supreme Court has reached the same conclusion,
“refuging] to close[its] eyesor turn a deaf ear to claims of adereliction of [legidlative] duty
inthefield of education.” Lake View Sch. Dist. No. 25 v. Hucakbee, 351 Ark 31, 54, 91
SW3d 472, 483 (2002).

Of specia relevance here are the words of the Wyoming Supreme Court in Campbell
County Sch. Dist. v. Sate, 907 P2d 1238, 1264 (Wyo 1995):
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“ Although this court has said the judiciary will not encroach into the

legidlative field of policy making, as the final authority on constitutional

guestions the judiciary has the constitutional duty to declare unconstitutional

that which transgresses the state constitution. When the legislature’s

transgression is afailure to act, our duty to protect individual [educational]

rights includes compelling legidlative action required by the congitution.”

(citation omitted).

Conclusion

The doctrine of legidlative immunity, either at common law or as embodied in the
Oregon Constitution, protects legidlative bodies and their membersin the performance of
legitimate legidlative functions, but not in the dereliction of their constitutional obligations.
The Legidators, and the Oregon Legid ature they represent here, are not immune from the
clamsin this action.

Also, as representatives of the Oregon Legidature, the Legidlators are properly before
this Court. Good sense and precedents from similar actions el sewhere compel the conclusion
not only that the claimsare justiciable on their merits, but also that the Legidlators are the
proper partiesto defend those claims.

The Motion to Dismiss should be denied.

DATED: June 20, 2006.
STOEL RIVESLLP

David H. Angeli, OSB No. 02024
dhangeli @stoel.com

Robert D. Van Brocklin, OSB No. 87130
rdvanbrocklin@stoel.com

James N. Westwood, OSB No. 74339
jnwestwood@stoel .com

Robin B. Skarstad, OSB No. 04471
rbskarstad@stoel.com

Tria Attorney: David H. Angeli
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that | served the foregoing PLAINTIFFS ANSWERING
MEMORANDUM TO MOTION TO DISMISS FILED BY SENATORS COURTNEY
AND BROWN on the following named persons on the date indicated below, by:

1

2

3

4

5 [ ] mailing with postage prepaid
6 [ 1 handddivery

7 [ ] facsimile transmission

8 [x] overnight delivery

9 to said persons atrue copy thereof, contained in sealed envel opes, addressed to said persons

10 at their last-known addresses.

11 Katherine G. Georges

Oregon Department of Justice
12 Tria Division

Special Litigation Unit
13 1162 Court Street NE

Salem, OR 97301
14

Michael H. Simon
15 Christopher L. Garrett

Perkins Coie LLP
16 1120 NW Couch, 10th Floor
= Portland, OR 97209
18 DATED: June 20, 2006.

STOEL RIVESLLP

19
20
21 James N. Westwood, OSB No. 74339
22 Of Attorneys for Plaintiffs
23
24
25
26
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