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. INTRODUCTION

“The gap continues to widen between actual funding levels
and the resources needed to achieve Oregon’s educational goals . .

“. .. Unless the state and districts can increase funding and
efficiencies, the gap will not shrink, and the progress Oregon’s
schools have made over the decade will stop. The result will be an
inadequate school system, a burden on the state economy, and the
loss of our status as a high quality-of-life state.”*

That was the conclusion reached in December 2004 by the Oregon Quality Education
Commission (the “commission’), the entity created by the Oregon Legislative Assembly (the
“legislature”) to determine the level of funding needed to achieve legislatively defined
educational quality requirements. Nevertheless, the legislature passed a budget for the 2005-07
biennium that fell $1.8 billion short of what the commission determined was required to meet
those standards.

Among the 50 states and the District of Columbia, Oregon ranks 30th in terms of per
pupil K12 funding,? down from 16th in 1992.% During that same period, when measured as a
percentage of the average personal income of the state’s citizens—in other words, looking at the
issue from an affordability standpoint—QOregon’s national standing dropped even more

precipitously, falling from 11th in 1992* to 37th by 2004.° Inadequate funding has taken a toll



on our schools. Only about one-third of Oregon’s fourth graders and eighth graders are
“proficient” in math and reading,® and only about one-half of the state’s tenth graders are
“meeting standards” in reading, math, and writing.’

As a result, on March 21, 2006, in Pendleton School District v. State, several school
districts and public school students filed a lawsuit seeking declaratory and injunctive relief to
compel the legislature to satisfy its obligations under Article VII1, sections 3 and 8, of the
Oregon Constitution. On September 15, 2006, Multnomah County Circuit Court Judge
Christopher Marshall rejected those claims and granted the state’s motion for summary
judgment, holding that the Oregon Constitution does not include any legislative funding
mandate. The plaintiffs have appealed that decision, and briefing in the Oregon Court of Appeals
was completed on May 18, 2007. This article provides some of the relevant background to the
dispute and summarizes the arguments advanced by each of the parties in this important
litigation.

1. BACKGROUND

Before 1991, state law provided for public education funding through local property tax
revenues, state general fund revenues, and other miscellaneous (including federal) funding. By
far the largest share of the funding came from local property tax revenues. The state played a
minimal role, providing less than 30 percent of overall operating funds.

Beginning in 1990, the passage of a series of voter initiatives shifted control from the
local districts to the state and dramatically changed the face of school funding in Oregon. First,
Measure 5, passed by initiative in 1990, severely restricted the number of dollars per thousand
that could be assessed on local property. As a result, control of school funding effectively shifted

to the legislature. Measures 47 and 50—passed in 1996 and 1997, respectively—reduced



property taxes even further, thus increasing the state’s school funding burden. As a result, the
state currently provides approximately 70 percent of the funding to most school districts.

During this same period, while steadily increasing its involvement in school funding, the
legislature became more involved in establishing qualitative standards for the state’s schools. In
1991, the legislature passed the Oregon Education Act for the 21st Century (the “Act”), which
set some of the highest academic standards in the country.

In the aftermath of these initiatives, many districts experienced significant reductions to
their budgets. ® The effective level of per-student education funding in 1998 was 20 percent
lower than the 1990 level,® despite Oregon’s flourishing economy during that period.

It was in this environment that in 1997, the Legislative Council on the Oregon Quality
Education Model was appointed. The council, composed of distinguished educators, business
leaders, and legislators, completed a comprehensive Quality Education Model, which
incorporated the quality goals of the Act and research from state and national experts. The
council found serious deficiencies in virtually every important aspect of Oregon’s public
schools.*® On November 5, 1999, Governor Kitzhaber appointed the commission to validate and
refine the Quality Education Model for use by state policymakers.

A.

On November 7, 2000, Oregonians overwhelmingly passed Ballot Measure 1, which
became section 8 under Article V111 of the Oregon Constitution. That section provides, in
pertinent part:

“The Legislative Assembly shall appropriate in each
biennium a sum of money sufficient to ensure that the state’s
system of public education meets quality goals established by law,

and publish a report that either demonstrates the appropriation is
sufficient, or identifies the reasons for the insufficiency, its extent,



and its impact on the ability of the state’s system of public
education to meet these goals.”**

In subsequent legislation, the legislature clarified that the “quality goals” for the state’s
system of public education are the goals articulated in the Act, as amended in 1995. Those
goals include a commitment to produce “the best educated citizens in the nation and the

13 and “[t]o achieve the highest standards of academic content and performance.”** The

world,
legislature also directed the commission to determine the amount of money necessary to satisfy
those goals,™ and to report to the legislature every two years regarding those costs and how best
to achieve the stated goals.™® Within 180 days after the legislature’s regular session adjourns, the
legislature must issue its own report.*’

Since 2001, the commission and the legislature have issued a number of reports that
recognize severe—and increasing—shortfalls in school funding. By December 2004, the
commission noted not only that “[t]he gap continues to widen between actual funding levels and
the resources needed to achieve Oregon’s educational goals,” but also that the quality of public
education in Oregon was actually declining: “the Governor’s proposed budget for 2005-07 [wa]s
$1.4 billion less than the amount needed to fund th[e] programs that existed just six years earlier
in 1999-2001.” Nevertheless, on July 24, 2005, the legislature prompted the Pendleton litigation
by approving a 2005-07 budget that left a $1.8 billion shortfall from the amount necessary to

achieve the legislature’s stated quality goals.

I11.  ARTICLE VIII, SECTION 8: A FUNDING MANDATE OR A MERE
REPORTING REQUIREMENT?

As set forth above, Article VIII, section 8(1), of the Oregon Constitution provides that the
legislature “shall appropriate . . . and publish a report . . . .” (Emphasis added.) Relying on that

plain language, the Pendleton plaintiffs contend that section 8 imposes two separate and



independent requirements: The legislature “shall” adequately fund its stated educational goals
“and” publish a report every two years explaining what it has done in that regard and why. The
state disagrees with that reading, arguing that Measure 1 was intended merely “to put pressure on
the legislature to fund the schools more fully or be forced to explain [in a report] why they did
not do so.” Thus, the outcome of the Pendleton litigation will depend largely on whether section
8’s “and” really means “or.”

A. Text and Context

“In interpreting a constitutional provision adopted through the initiative process, [the
court’s] task is to discern the intent of the voters.”*® The Oregon Supreme Court has been clear
that “the best evidence of the voters’ intent is the text of the provision itself. The context of the
ballot measure’s language may also be considered; however, if the intent is clear based on the
text and context of the constitutional provision, the court does not look further.”*?

Applying those standards, the Pendleton plaintiffs contend that the court’s analysis need
go no further than the text of section 8. That section plainly uses the conjunctive “and,” which
must be given its “plain, natural, and ordinary meaning.”?® That rule of construction “is doubly
applicable” here because section 8 “is a constitutional amendment adopted by the voters.”%
Indeed, when interpreting similar language in the past, the Oregon Supreme Court has been clear
that “shall” does not mean “should” and “and” does not mean “or.”?

In response, the state contends that a textually dual mandate (to “appropriate” and
“publish”) “cannot possibly be harmonized” because “there can never be occasion to publish a
report explaining the reasons for, extent, and effects of a shortfall [if] there can never be a

shortfall.” On that basis, the state concludes that section 8 “does not include a funding mandate,”

but rather a mere reporting requirement.



In considering those arguments, it is worth noting that the state’s argument—made
through the Oregon attorney general—contrasts sharply with the attorney general’s own opinion,
when he officially certified the ballot title for Measure 1 in 1999, that Measure 1’s
“unambiguous language creat[ed] a funding mandate.”%

Moreover, the two clauses of section 8 are easily harmonized. By initiating and adopting
section 8, the voters imposed on their legislators—who had failed for ten years to satisfy the
promises they made in the Act—the same type of dual obligation that all taxpayers have under
the Internal Revenue Code. Federal law recognizes separate violations for failing to pay owed
taxes and for failing to file a tax return reflecting nonpayment.?* Similarly, the legislature has
two separate but equally mandatory obligations: appropriating and reporting. Whether legislators
meet or fail to meet the appropriation mandate of section 8, they must report, just as taxpayers
must, whether or not they have paid their taxes.

Supplying additional support for the view that funding and reporting are separate and
distinct obligations are the legislature’s own “Legislative Findings,” announced after the passage
of Measure 1 in 2000:

“[T]he Legislative Assembly shall appropriate in each
biennium a sum of money sufficient to ensure that the state’s
system of public education meets the quality goals established by

law. Furthermore [not ‘alternatively’], the people of Oregon
require that the Legislative Assembly publish a report . . . .”%

B. Extrinsic Evidence of VVoter Intent

While the Pendleton plaintiffs argue that section 8’s meaning is clear enough to avoid an

examination of extrinsic evidence of voter intent, the state points out that “caution is required in

ending the analysis before considering the history of an initiated . . . constitutional provision.”%



The state then focuses on certain aspects of Measure 1’s history to support its argument that
when the voters said “and,” they really meant “or.”%’

1. The Ballot Title

The state relies heavily on the ballot title’s “Estimate of Financial Impact,” which read:
“There is no financial impact on state or local government expenditures or revenues.” The state
argues that voters cannot have understood “no financial impact on state expenditures” to mean
that they were voting to mandate state expenditures.

That argument reflects a subtle but important misunderstanding of the Pendleton
plaintiffs’ position. The plaintiffs do not contend that Measure 1 mandated new state
expenditures. Rather, Measure 1 required the legislature to fund whatever standards it would
later establish by law. If the legislature set it sights on mediocrity, no additional funding would
likely have been required at all. But if the legislature established lofty goals—as it did in the
enabling legislation nine months after the voters passed Measure 1—it would be required to fully
fund those goals. At the time Measure 1 was proposed, it was impossible to discern what policy
choice the legislature would make, and assigning a financial impact to the funding of
requirements not yet established would have been presumptuous and speculative, if not unlawful.
Indeed, that was precisely the reasoning articulated by the Financial Estimate Committee that
drafted Measure 1’s Estimate of Financial Impact.?

Moreover, the other sections of the ballot title—which the state largely ignores—lend
substantial support to the plaintiffs’ reading of section 8. For example, the following ballot title
caption and “Result of “Yes’ Vote/Result of ‘“No’ Vote” language appeared on every ballot in the

state:



AMENDS CONSTITUTION: LEGISLA-
TU RE MUST FUND SCHOOL QUALITY GOALS
ADEQUATELY; REPORT; ESTABLISH GRANTS

RESULT OF “YES" VOTE: "Yas"
vote requires leqgislature to fund
YES schoolquality goals adequataly, is-

sue report, establish equalization
grants.

RESULT OF “NO™ YOTE: *No" vote
rejects requirements that legiska-

ture fund school quality geals ad-

equately, issue report, establish
grants.

This language cannot reasonably be read to suggest that the legislature’s obligation to “report”
was intended as a substitute for the separate obligation to “fund school quality goals adequately,”
any more than the requirement to “establish equalization grants” could reasonably be read as a
substitute for Measure 1’s other two requirements (funding and reporting).

2. The Voters’ Pamphlet

Similarly, the “Explanatory Statement” section of the voters’ pamphlet made clear that
Measure 1 imposed on the legislature separate and independent funding and reporting
requirements: “The measure requires the legislature to fund a sufficient amount of money to
meet public quality goals as established by the legislature. The measure also requires the
legislature to publish a report . . . .” (Emphasis added.)

Nevertheless, the state relies on several of the voters’ pamphlet’s “arguments in favor” to
support its argument that “and” means “or.” Anyone willing to pay a $500 fee, however, can
have his or her argument included in the voters’ pamphlet.?® Accordingly, Oregon law sensibly

recognizes that such arguments are inherently unreliable, and provides that voters must be



cautioned about potential inaccuracies contained therein.*® True to form, the voters’ pamphlet’s
“arguments in favor” contained conflicting language with respect to the meaning of Measure 1.
Some suggested that the legislature’s funding and reporting requirements were merely
alternatives, while others referred to Measure 1’s funding “requirement.”

3. Contemporaneous News Reports

The state also relies on some editorials from the Oregonian and other newspapers
expressing the view that Measure 1 would merely require the legislature to appropriate adequate
funding “or” explain why it failed to do so. However, in determining what Measure 1 meant, the
plain language of the ballot measure itself—supported by the ballot title, the accompanying
explanatory statement, and the contemporaneous understanding of both the executive and
legislative branches—is obviously a more reliable guide to meaning than a handful of editorials
speculating about the intent of those who drafted the measure. Furthermore, to the extent that
newspaper articles are relevant at all, other contemporaneous stories (albeit a minority)
accurately reported what the attorney general had concluded when he certified the ballot title:
Ballot Measure 1 would impose a legislative funding mandate.®

IV.  ARTICLE VIII, SECTION 3: IS “ADEQUACY” IMPLICITLY REQUIRED?

Nationwide, school financing cases have taken the form of either “equity” claims or
“minimum standards” claims. The equity approach relies on the equal protection provisions of
the federal or applicable state constitution to argue that students in poor districts are not afforded
the same educational opportunities as students in more affluent districts. The minimum
standards, or “adequacy,” approach, which is typically based on the general “education clause”

of the applicable state constitution, rests on the premise that the state constitution guarantees a



certain qualitative standard of education for all students. Overall, plaintiffs have prevailed in
roughly three-quarters of the “adequacy” cases decided to date.

Oregon’s general educational provision, found in Article V111, section 3, of the Oregon
Constitution, requires that “[t]he Legislative Assembly shall provide by law for the
establishment of a uniform, and general system of Common schools.”** The Pendleton plaintiffs
allege that section 3 implicitly requires the legislature to provide an adequate K—-12 public school
system, and that the current school system is not constitutionally adequate.

Plaintiffs have on several occasions challenged Oregon’s system of K-12 school funding.
With one exception, however, those cases dealt exclusively with equity challenges. And due to
subsequent changes to Oregon’s school financing system, the one case that addressed an
adequacy challenge is not useful in evaluating the Pendleton plaintiffs’ claims.

1. Olsen v. State

In Olsen v. State,*® the plaintiffs challenged the equity of Oregon’s public school
financing scheme, contending that (1) “the amount of money available for education depends
upon the value of the property in the individual school districts and this varies greatly,” and (2)
“this variation in wealth results in unequal educational opportunities for the children of the
state.”® Nothing in the opinion suggests that the plaintiffs challenged the adequacy of Oregon’s
education funding generally.

The Oregon Supreme Court rejected the plaintiffs’ claims, relying heavily on the fact that
education funding in Oregon was then largely a matter of local concern. Local governments at
the time supplied 78 percent of the funding for public schools,*® and the legislature had “not
136

expressly stated any objective that [was] to be attained by its system of school financing.

Under those circumstances, the court concluded that disparities in educational opportunities
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1.3" As discussed previously, circumstances have

among various districts were not unconstitutiona
changed dramatically since Olsen was decided. The state now supplies more than 70 percent of
school funding, and the legislature has defined a comprehensive set of standards.

To the extent that Olsen speaks to adequacy at all, it supports the Pendleton plaintiffs’
position. In Olsen the court held that section 3 “is complied with if the state requires and
provides for a minimum of educational opportunities in the [school] district and permits the
districts to exercise local control over what they desire, and can furnish, over the minimum.”*
That holding is critical for two reasons. First, by holding that the legislature must provide at least
“a minimum of educational opportunities,” the court recognized that section 3 does impose some
adequacy requirement. Second, the “minimum of educational opportunities” standard articulated
in Olsen was premised on the understanding that, at that time, local school districts were
permitted to furnish “what they desire . . . over the minimum.”*® Local school districts are now
effectively powerless to remedy deficiencies in the state’s funding, presumably making the state

responsible to make up the difference.

2. Coalition for Equitable School Funding

In Coalition for Equitable School Funding, Inc. v. State of Oregon,*° the Oregon
Supreme Court again considered the constitutionality of Oregon’s public school funding. The
Coalition plaintiffs asserted that the state’s funding scheme failed (1) to guarantee that all public
school students receive equal educational opportunities and (2) to “provide to school districts
sufficient state funds . . . to satisfy all educational standards imposed by state law.”** In other
words, the plaintiffs relied on both equity and adequacy arguments.

The court rejected the plaintiffs’ claims, once again citing the Oregon Constitution’s

then-existing emphasis on local control, and local funding, of public schools. The court’s
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decision rested almost entirely on what was then a recent addition to the Oregon Constitution:
the Safety Net,** which gave local school districts authority to levy property taxes sufficient to
satisfy any perceived inadequacies in the state’s level of education funding.*® As the court
explained, “[w]hen the people enacted the Safety Net, they were confronting expressly the
problem of public schools that lacked assured funding sufficient to meet state standards. The
people adopted a solution based on local funding.”** Given the clarity of the Safety Net
provision, the court expressly declined to define the contours of Article VIII, section 3, or what
that section “would mean for funding under different facts.”*

The Pendleton case involves very “different facts.” The Safety Net and its implementing
legislation—the explicit foundation for the Coalition decision—were repealed in 1997 by Ballot
Measure 50.* Local school districts are now severely constrained in their ability to levy taxes to
compensate for shortfalls in the state’s funding. Even if every district in the state adopted the
maximum levy permitted by law, the total additional revenues would amount to only a tiny

fraction of the funding shortfall determined by the Oregon Quality Education Commission.

3. Withers v. State of Oregon

In Withers v. State of Oregon,*” public school students again challenged public school
funding in Oregon. The Oregon Court of Appeals rejected the plaintiffs’ claim that their own
alleged deprivation of “educational opportunities that are available in other districts” amounted
to a constitutional violation.*® The court expressly recognized that the Withers plaintiffs did “not
complain that [the then] current funding [was] inadequate to ensure that they receive the
minimum education required by law.”*® As a result, the teachings of Withers have no bearing on

the Pendleton plaintiffs” adequacy claims.
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4, Sherwood School District 88J v. Washington County Education Service
District

The final case to comment on section 3, Sherwood School District 88J v. Washington
County Education Service District,> similarly had nothing to do with the adequacy of Oregon’s
public schools. Rather, “[a]t issue in [Sherwood] [wa]s the constitutionality of a state law that
alter[ed] the boundary of a local school district.”* The plaintiffs’ claims were not premised on
section 3 at all.”

The court’s discussion of section 3 was limited to its analysis of the plaintiffs” argument
that, “when viewed in the context of other constitutional provisions and relevant cases
concerning public schools and public school funding, Article 1V, section 23, properly may be
seen as a more narrow prohibition against directly providing funds to one school district not
made available to others.”*® In other words, the Sherwood plaintiffs asserted only an equity
argument, to which section 3 was only tangentially relevant. In dicta, citing Olsen and Withers,
the court of appeals noted that

“the Oregon Supreme Court has determined that the guarantee of a
‘uniform’ system of common schools provided in Article VIII,
section 3, does not mean that levels of local school funding must
be precisely equal; indeed, that section does not pertain to school
funding at all. To the contrary, the court held, Article V111, section
3, requires only that the education system must be uniform ‘in

terms of prescribed course of study and educational progression
from grade to grade.””>*

In the Pendleton litigation, the state mistakenly seizes on the Sherwood court’s statement

that “that section does not pertain to school funding at all,”*°

to attack the plaintiffs’ section 3
adequacy claim. But like the Olsen and Withers cases, Sherwood had nothing whatsoever to do

with perceived inadequacies in Oregon’s K-12 public schools. Rather, the Sherwood court
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reiterated what the Pendleton plaintiffs concede: that section 3’s “uniformity” provision does not
require equal funding among school districts.

V. CONCLUSION

Oregon’s legislators have paid little more than lip service to their promise of ensuring
that the state has the “best educated citizens in the nation.” In the Pendleton litigation, the state
contends that lip service is all that is constitutionally required of the legislature. As discussed
above, that argument contravenes the plain language of the provisions at issue and violates
established canons of constitutional interpretation.

With the addition of Article VIII, section 8, Oregon’s Constitution now contains some of
the most specific and ambitious requirements in the nation with respect to the adequacy of public
education. Nevertheless, after declining steadily over the past 15 years, Oregon now ranks a
lowly 37th nationally in terms of per-student spending as a percentage of the personal incomes of
the state’s citizens, and the quality of Oregon’s schools has deteriorated steadily during that
period. As the Oregon Quality Education Commission noted in its December 2004 report, if that
trend continues, all Oregonians will suffer and Oregon will lose its “status as a high quality-of-
life state.”

David Angeli is a partner at Hoffman Angeli LLP, where he defends corporations
and individuals in serious criminal matters. He was formerly a partner in the Trial
Practice Group at Stoel Rives LLP, where he represented the plaintiff school districts and

individuals in the Multnomah County Circuit Court proceedings in Pendleton School

District v. State.

! Oregon Quality Education Commission, Final Report 2—3 (Dec. 2004).
2 U.S. Census Bureau, Public Education Finances 2004 11 (2006) (“2004 Census Report”).

14



% U.S. Department of Commerce, Economics and Statistics Administration, Census Bureau, 1992 Census of
Governments, Vol. 4, No. 1 (Government Finances—Public Education Finances) 24 (2005) (1992 Census Report”).

* See 1992 Census Report at 25.
> See 2004 Census Report at 12.

® See Joint Special Committee on Public Education Appropriation, Report on Adequacy of K-12 Education Funding
as Required by Article VIII, Section 8, of the Oregon Constitution (2005-2007 Education Budget) at 5 (March 2006).

"1d. at 12.

8 See Legislative Council on the Oregon Quality Education Model, The Oregon Quality Education Model 23 (April
1999).

% 1d.

1% See id. at 47-72.

1 Or. Const., Art. VIII, § 8(1).

'2 ORS 327.506.

3 ORS 329.035(3).

“ ORS 329.035(4)(a).

> ORS 327.506(2).

16 ORS 327.506(4).

7 ORS 171.857(1), (5).

'8 Ecumenical Ministries v. Oregon State Lottery Comm., 318 Or. 551, 559, 871 P.2d 106 (1994) (citation omitted).
Bd.

20 |j v. State of Oregon, 338 Or. 376, 389, 110 P.3d 91 (2005).

2! Northwest Natural Gas Co. v. Frank, 293 Or. 374, 381, 648 P.2d 1284 (1982).

%2 See Preble v. Department of Revenue, 331 Or. 320, 324-325, 14 P.3d 613 (2000).

28 |_etter submitting certified ballot title to Oregon Secretary of State, Nov. 23, 1999.

24 See 26 USC § 7201; id.§ 7206; see also United States v. Larson, 612 F.2d 1301, 1305 (8th Cir. 1980).
5 ORS 327.497(3) (emphasis added).

% ghilo Inn v. City of Portland, 333 Or. 101, 129, 36 P.3d 954 (2001).

%" In cases in which an examination of history is appropriate, courts examine the information that was available to
the voters, such as “the ballot title and arguments for and against the measure included in the voters’ pamphlet, and
contemporaneous news reports and editorial comment on the measure.” Ecumenical Ministries, 318 Or. at 560 n 8.

8 At an August 1, 2000, meeting of the Financial Estimate Committee, it was recognized that Ballot Measure 1
“requires that we need to [fund] quality education standards set by the legislature,” but that the long-term fiscal
impact of Ballot Measure 1 depended on the legislature’s policy choices. Transcript of meeting, on file with author.

9 See ORS 251.255(2).
%0 See ORS 251.265.

% See, e.g., Kelly Kennedy, “Officials Paint Bleak Picture,” The Oregonian, Sept. 29, 2000, at E2 (recognizing that
Ballot Measure 1 would “amend[] the state constitution so the Legislature has to fund schools adequately to meet
quality goals”); Jim Tankersley, “Tigard-Tualatin Board Opposes Ballot Measures,” The Oregonian, Sept. 25, 2000,
at E2 (describing Measure 1 as an initiative “that would require the Legislature to sufficiently fund schools to meet
state education goals™); Jim Tankersley, “Sherwood Opposing Measures,” The Oregonian, Sept. 13, 2000 (same);

15



Lisa Grace Lednicer, “Billions Hang on Upcoming Voters’ Pamphlet Fiscal Estimates,” The Oregonian, Aug. 9,
2000, at Al (recognizing that Ballot Measure 1 would “force the Legislature to give elementary and secondary
schools enough money to meet academic standards”).

%2 Or. Const., Art. VIII, § 3.

#8276 Or. 9, 554 P.2d 139 (1976).

¥1d. at 11.

%4d.

% 1d. at 22-23.

¥ See id. at 27.

% |d. (emphasis added).

¥ 1d.

%0311 Or. 300, 811 P.2d 116 (1991) (en banc).
“Id. at 305 (emphasis in original).

“2 Article XI, section 11a (repealed 1997).
“3 See Coalition, 311 Or. at 307-308.
“1d. at 309.

“1d. at 311 n. 14,

“® Ballot Measure 50 became Avrticle XI, section 11, of the Oregon Constitution.
47133 Or. App. 377, 891 P.2d 675 (1995).
“8 133 Or. App. at 381-382.

* |d. at 384 (emphasis added).

%0167 Or. App. 372, 6 P.3d 518 (2000).

*1 167 Or. App. at 375.

%2 |d. at 377.

%% |d. at 379 (emphasis added).

> |d. at 382 (emphasis added).

> d.

16



